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WALLER, PRESIDING JUSTICE, FOR THE COURT:

1.  Dde Leo Bishop was convicted of the crime of cgpital murder, with the underlying felony of

kidngping, and sentenced to death.  Bishop's conviction and sentence were affirmed by this Court in



Bishop v. State, 812 S0.2d 934 (Miss. 2002), cert. denied, 537 U.S. 976, 123 S.Ct. 468, 154 L. Ed.
2d 335 (2002). This Court's mandate issued on April 18, 2002. Bishop, represented by the Missssppi
Office of Capitd Pogt-Conviction Counsd (MOCPCC), has now filed his Mationfor Leaveto Proceed
in the Trid Court with aPetitionfor Pog-Conviction Relief. The State hasfiled its responsein oppogtion
to themation.
FACTSAND PROCEDURAL HISTORY

2.  Thefdlowing datement of factsistaken fromthisCourt'sopinionin Bishop v. State, 812 So.2d
934 (Miss. 2002):

FN1. Bishop did not tedtify et trid. Hedid give addtalled datement to the
police on December 13, 1998, which datement was admitted into
evidence

About 10:30 p.m. ontheevening of December 10, 1998, Gentry, Bishop, Jesse Johnson,
Cory Johnson, and Charlie Rakestrawv went to Ricky Myhand and Rachel Doblbss
goatment in SdAtillo. Jesse, Bishop's co-defendant, and Cory were brothers. After
adrinking a couple of beers, Jessie decided to go to a store for more beer and asked
Myhand to go dong. Gentry, who hed driven his vehide to Myhand's gpartment, drove
Jessie, Bishop and Myhand to the gore. Upon reeching their destination, they discovered
that the sore was cdlosad, so Gentry turned around and headed back toward Myhand's
goartment.

On theway back, Jessie, who was seated in the front passenger seat, asked Gentry why
he "narced” or "ratted on" his little brother. [FIN2] Gentry denied doing 0. Jesse sad,
"Yeeh, you did," then reached down to the floorboard, grabbed ahammer and hit Gentry
between the eyes. [FN3] The car coagted to a op and Gentry begged Jesse not to hit
him again. Bishop, who waas seated behind Gentry, grabbed Gentry inaheadlock and hit
hm While he was being hdd, Jesse sruck Gentry in the heed again with the hammer.
[FN4] Bishop and Jessenext made Gentry moveover into thefront passenger's seet, and
Jessie began driving. Heturned off the road and went down alittle fidd road. When Jesse
stopped thevehide, Gentry jumped out of the car and ran. Jessietold Bishopto catch him.

FN2. In his gatement givento the palice, Bishop said Jessewas upset a
Gentry for ratting on his brothers. As a reault of the "ratting,” Bishop
bdieved that Jessi€s little brothers were charged with some serious



cimes "Mak [Gentry] hed ingtigated his brothers getting about 9 or 10
counts of grand larceny and burglary.”

FN3. Inhisgatement giventothepalice, Bishop, whoselife-long vocaion
was being a carpenter, admitted the hammer beonged to him and went
into some detall describing its characterisics He dated that carpenter’'s
hammers normdly used in Missssppi weighed 20 to 22 ounces He
dated, "[ The hammer owned by Bishop and used to hit Gentry] isa 28
ounce Vaughn [???not wureif Vaughniscorredt] [d¢] Cdiforniaframing
draght daw." He indicated that his hammer was not avaldde for
purchase in Missssppi. When asked by the police about how he came
about bringing a hammer with him when he went riding with Gentry, he
admitted usng afdse pretense

BY BISHOP. Wdl, when the trip origindly began, the excuse
was that | was going to go work on my truck and | use the
hammer to work on my truck.

BY THE POLICE: Isthet true?

BY BISHOP: That'sjust how wegot the usage of the car to begin
with.

FN4. Thereis some discrepancy in the chain of events In his datement,
Bishop indicated thet Jessieinitialy "decked Gentry with hishands” Then
Bishop grabbed Gentry and Jessie hit him "probably jugt twice' with the
hammer.

After about five minutes Bishop came back with Gentry and forced himto get on hisknees
infront of the car. Bishop and Jessie began kicking Gentry. Jesse struck Gentry numerous
times with the hammer. At one point Myhand was asked to hold Gentry while Bishop
retrieved bearsfor himsdf and Jessie. In response, Myhand begged Jesse to sop. When
they finished, Bishop hed to didodge the hammer from Gentry's throat, and then he and
Jesse drug Gentry into the bushes. While returning to Myhand's gpartment, Jesse and
Bishop discussad finding a shove with which to bury Gentry. At Myhand's gpartment,
Jesse and Bishop washed off and changed into some clean dothes given to them by
Myhand.

When Bishop, Jesse, Cory and Rakedtraw findly |eft the goartment, Myhand and Dobbs
cdled the police Myhand took the officers to the Ste of the murder, and Gentry's body
wasrecovered. Gentry's car wasthere, and ashove wasfound nearby. Bishop and Jesse
goparently fled the scene when the police car pulled up. They hid out in the woods until
they were gpprehended on December 13, 1998.



StevenHayne, M.D., aforend ¢ pathol ogist who conducted the autopsy on Gentry'sbody,
tedtified thet therewere 23 injuriesto the head, neck and hand which were produced elther
by ablunt object with enough force to bresk or tear the skin, or with asharp object such
as the edge of adaw hammer. These injuries did not incdude bruises or scrgpes which
could have been produced from being kicked. Injuriesto the hands, forearms and fingers
were cong ent with defensive posturing by Gentry. According to Dr. Hayne, "Mr. Gentry
died from cranid cerebrd trauma, secondary to blunt forcetraumato theheed, and hedso
died from lacerations, tears of the voice box, with aspiration of blood."

Bishop, 812 So.2d &t 937-38.

1.
for filing Bishop's goplication for pogt-conviction rdief expired on April 18, 2003, the dete the presant
post-convictionrdief petition wasfiled. See Puckett v. State, 834 So.2d 676, 677-78 (Miss. 2002).
Induded with his mation to proceed in the trid court, Bishop dso filed a maotion to supplement and/or
amend the present petition. The State srongly objected. By order entered on May 16, 2003, this Court
denied Bishop's motion to supplement or amend the petition. This Court noted thet "Bishop . . . offered

nothing to support hismotion to supplement or amend the gpplication.” The order Sated, "thet aosent any

This Court'smandatein Bishop'sdirect goped issued on April 18, 2002. Thedatuteof limitations

compdling reasons or drcumstances, the Court intends to follow the prescribed time lines™

1.

In his petition, Bishop assarts the fallowing grounds for rdief:

|. The Petitioner was denied his Sxth Amendment right to effective assitance of counsd
a the guilt and sentendng phases of the trid within the meening of Strickland v.
Washington, and corresponding portions of the Missssppi Condtitution.

II. Peitioner's Eighth Amendment rights were violated by theimpogtion of asentence of
Oeeth which was condiitutiondly defectivein light of Tison v. Arizona.

[11. The errors and omissions of the trid judge a the sentencing denied Bishop of
fundamentd conditutiond rights as guaranteed under the United States and Missssippi
Condtitutions.

IV. Thetrid court erredin charging thetrid jury with Sate requested indruction 10 asthe
sameisan incorrect satement of the law of the State and asaresuit, Bishop wasunfairly
prejudiced and denied afundamentdly fair trid.
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V. Bishopismentdly retarded as contemplated in the United States Supreme Court case
of Atkinsv. Virginia and the Eighth Amendment forbids the execution of the mentdly
retarded.

VI. Introduction of the 911 Audio Tgpewasin eror.
VII. Bishop assarts that his death sentence was diproportionately imposed.

VIII. Bishop was denied hisrights guerantead by the Ffth, Sixth, Eighth and Fourteenth
Amendmentsof the Federd Condtitution and Missssppi Law dueto the cumuletive effect
of theearorsa hiscgoitd trid.

%.  The Sate hasfiled its response in oppogtion to the petition and Bishop has filed areply to the
Satesresponse. The Sate hasdo filed aMotion to Strike Exhibits and Appendicesto and Portions of
Petitioner's Reply Brief, which will be addressed below.

ANALYSS

l. Whether Bishop was denied his Sixth Amendment right to
effective assistance of counsel at the guilt and sentencing
phases of the trial within the meaning of Strickland v.
Washington, and cor responding portions of the Mississippi
Constitution.!

6.  ThisCourt has gated the following regarding ineffective assstance of counsd:

The gandard for determining if adefendant recaived effective assstance of counsd iswell
settled. "The benchmark for judging any dam of ineffectiveness [of counsd] must be
whether counsd's conduct So undermined the proper functioning of theadversaria process
that the trid cannat be rdied on as having produced a jud result.” Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L .Ed.2d 674 (1984). A defendant
mugt demondrate that his counsd's performance was deficient and that the deficiency
prejudiced the defense of the case. I d. a 687, 104 SCt. 2052. "Unless a defendant
meakes both showings it cannot be sad that the conviction or deeth sentence resulted from
a breskdown in the adversary process that renders the result unrdigble” Stringer v.
State, 454 S0.2d 468, 477 (Miss. 1984) (citing Strickland v. Washington, 466 U.S.

!Bishop was represented at trid by David Lee Danids and John Wedd e, both of Tupdo. David
Lee Danids a0 represented Bishop during his direct goped.

5



a 687, 104 S.Ct. 2052). The focus of the inquiry must be whether counsdl's asssance
was reesonable congdering dl the drcumdtances | d.

Burns v. State, 813 So0.2d 668, 673 (Miss. 2001) (emphagisin origind). Bishop argues that histrid
counsds performance was defident in four aress: faling to file amation for change of venue falure to
conduct an adequate and sufficient investigation for purposes of mitigetion and their failure to present
mitigationevidence condtituted ineffective ass sance of counsd; failing to present an adequateand sufficient
defensein the guilt/innocence phase of the trid; and failing to adequatdy preparefor trid. Bishop assarts
that counsds performance was o defidient that he suffered prgjudice and, but for those deficendies, it is
likdly that the outcome would have been different.
a) Motion for Change of Venue

7.  Bidhopaguestha histrid counsd were conditutiondly ineffective for failing to fileamation for a
change of venue? Bishop assarts that during vair dire numerous jurors responded that they had heard
about the case. Bishop contends thet histrid counsd's"'limited vair dire in open court was inaufficient to
establishtheeffect of pre-trid publicity.” Bishop aso arguesthat counsd should have sought acontinuance
in order to asessthe pretrid publicity.

8.  The Sate pointsout thet Bishop did not attach any affidavits or any documentation regarding pre-

trid publidty to his petition. In his reply to the State's response, Bishop induded the affidavit of family

%It is noteworthy that Jessie Dewayne Johnson's mation for a change of venue was granted.
Johnson's trid was held in Tishomingo County and the jury sentenced Johnson to life without parole.
Johnson v. State, 816 So0.2d 436, 437 (Miss. Ct. App. 2002). John Weddl€s affidavit Sates that

Johnson went to trid after Bishop and that venue was changed because of the press exposure of Bishop's
trid.



membersand induded newspaper artidlesand documents of other mediacoverage?® Bishop contendsthet
there was S0 much pretrid publicity thet it prevented afar trid.

9.  The record reveds that there were goproximately eighty prospective jurors in the regular and
specid jury pands. Thetrid judge, the prosecutor and Bishop'strid counsd questioned them at length in
varr dire. Although many of thejurors admitted hearing about the case between thetime of the murder and
up to the eve of trid, dl ated that they could disregard what they hed heard, could listen to the evidence,
and could be far and impartid.*

110. This Court has held "that defense counsd is under no duty to attempt to trandfer venue and,
therefore, the decision nat to would fdl withintheredm of drategy. [Faraga v. State, 514 So.2d 295,
307 (Miss1987)] (atingMurrayv. Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91 L .Ed.2d 397 (1986)).
Wefind that, likewise, the dedigon to obtain avenue change iswithin therelm of srategy.” Wilcher v.
State, 863 So.2d 719, 750 (Miss. 2003); Wilcher v. State, 863 So.2d 776, 811 (Miss. 2003). In
Faraga, evary pason in the venire had heard of the case. Faraga argued that, dueto pre-trid publicity,

his counsd'sfalureto movefor avenue changewasineffective asssance of counsd. ThisCourt hdd thet

3The Sate has filed amoation to strike these documents and athers filed with Bishop's reply. As
is discussad more fully below, the Court finds that the maotion to strike should be granted. Induded with
these documentsare excerpts of mediacoverageared and/or printed during the course of thetrid and efter
the verdict. Therecord revedsthat thejury was sequesteredinahotd. Thetrid judge hed the telephones
and tdevisonsremoved from their rooms and balliffswere present when thejurorswere dlowed to meke
phone cdlsor watch TV. Accordingly, the jurorswere not exposad to any publicity during the course of
thetrid.

“In hisreply, Bishop statesthat onejuror's"joy" a being seeted isdear evidencethat achange of
venue washecessary. Therecord reved sthat Bishop hastaken what hgppened completdly out of context.
The trid judge had been joking with the prospective jurors regarding their possible sdection. The trid
judge then incorrectly cdled a man "Mrs," incorrectly named the lagt juror, and then corrected himsdif.
It is dear from the record that Juror Gibson was amiling as he was sdected because of what hed just

transpired.



Faraga could not meet ether prong of the Strickland andyss | d. a 307. See also Woodward v.
State, 843 So.2d 1, 15-17 (Miss. 2003); Cabello v. State, 524 So.2d 313, 316-17 (Miss. 1988);
Wiley v. State, 517 So0.2d 1373, 1378 (Miss. 1988).

The venire chosen in DeSoto County was thoroughly examined and questioned about
whether they had been exposed to any form of publiaty. The venirewas questioned about
thar amount of exposure to any of the various forms of publicity. In addition, if any
member was exposed, they were dso questioned about whether such publicity would
influence or afect thar impartidity. The lindhpin iswhether the venire members Sated thet
they could be fair and impartid jurors if chosen See King v. State, 421 So.2d 1009,
1016 (Miss. 1982), cert. denied, 461 U.S. 919, 103 S.Ct. 1903 (1983); Armstrong
v. State, 214 S0.2d 589, 593 (Miss. 1968), cert. denied, 395 U.S. 965, 89 S.Ct. 2109
(1969). Therecord reflects that each of the impanded jury members dfirmatively dated
thet they could serve asfar and impartid jurors

Simon v. State, 688 So.2d 791, 804 (Miss. 1997) (emphasis added).

111. Therecordinthis metter reveds that the jurors dated that they could be far and impartid. The
record aso reved's overwheming evidence of Bishop's guilt. Counsds performance was nat deficient.
However, even if it were, Bishop cannot show that such deficiency prgjudiced hisdefense. Strickland,
466 U.S. a 691-92, 104 SCt. a 2066-67. Thisissueiswithout merit.

b) Counsel's Duty to Investigate and Present Mitigating Evidence

112. Bishoparguestha counsds falureto conduct an adequate and sufficient investigation for purposes
of mitigation and their fallure to presant mitigating evidence resulted in his suffering from the ineffective
assstance of counsd. Bishop contendsthet histrid counsd hed aduty to investigate hismentd illnessand
possible mentd retardation and to present this mitigating evidence. Bishop dleges that there was an
abundance of rdevant, sgnificant mitigating evidence which could have been obtained from his family

members, but his counsd faled to interview them.



113.  Thereoord revedsthat Bishop ingtructed his counsd not to oppose the deeth pendty inthe event
of aquilty verdict and waived sentencing by thejury.> On direct gpped, Bishop argued that the trid court
erred indlowing him to waive sentencing by thejury. This Court thoroughly eve uated thet issue on direct
gpped and induded, in the opinion, alengthy colloquy between thetrid court, Bishop and histrid counsd.
Bishop, 812 So.2d a 944-47. After the State presented the aggravating factors and circumstances, the
record further reveds the following regarding mitigation evidence:

THE COURT: All right. Anything to be offered at thistime by the defendant?

MR. DANIELS Your Honor,inaccordancewith our client'swishes, weoffer

nothing in mitigation. We do, however, object to dl of the aggravaing

drcumdances as dited by the State here today on the grounds thet they arein violation of

the Missssppi Conditution, the United States Condtitution, and deprive Mr. Bishop of the

right to due process, equd protection under thelaws. That is the basis of our objection
to those -- each of those aggravators.

THE COURT: Vey wdl. Mr. Weddle?

MR. WEDDLE: 'Y our Honor, would the Court, for therecord, make an inquiry unto Mr.
Bishop asto whether he wishes to offer any mitigating drcumgtances?

THE COURT: Mr. Bishop, a thissage of this sscond phase, you havetheright to
offer any anything you desirein mitigation. I'l hear fromyou a thistime if you
dedreto tedtify.

DEFENDANT BISHOP: Yes, gr, your Honor.
THECOURT: Pleasesand and consder yoursalf under the oath that'sbeen administered.

DEFENDANT BISHOP. Can | say something to Mr. Gentry's family?

THE COURT: Il giveyou that opportunity later. Not a thismoment. Y ou can tell me
any mitigating circumstancesyou desire.

*Bishop now contends that his has some mentd illness andlor is mentaly retarded. As will be
discussad thoroughly inissue V, Bishop hesfalled to offer sufficent evidence of ether amentd illnessor
mentd retardation. Accordingly, Bishop hasfailed to show that helacked the mentd capacity towaivethe
presentation of mitigation evidence:



DEFENDANT BISHOP: No, gr, | do nat.

THE COURT: Y ou undergand you have the right to do that?
DEFENDANT BISHOP: Yes gr.

THE COURT: And you undersand I'll consider whatever you say?

DEFENDANT BISHOP: Yes, sir.

THE COURT: And you don't desre to offer any mitigating facts or circumstances
whatsoever?

DEFENDANT BISHOP: No, sir.

THE COURT: Vey wdl. The defendant ress?

MR. DANIELS: The defendant rests
(empheds added). Findly, after thetrid judge reed hisverdict, he gave Bishop the opportunity to address
the court. Bishop ated the fallowing:

DEFENDANT BISHOP: | just want to say to Jamesthere, I'm sorry for what hgppened
to Mark. Mark was my friend. Y ou know, | -- | thought Mark needed his ass kicked.
| did. I didnt know Jessewasgonnagodl out likethet. Mark wasagood man. | mean,
hewas draght up. Hewas cool. Mak'sin heaven right now. | an't never gonna ask
Mark toforgivemefor what | did, for my partinit. | aint never gonnaask God to forgive
me Soyou ant got to worry about meever sseing Mark. | ain't going to heaven; | won't
dlow it. For what | did, | deserveto die. | ain't gonna ask this Court to
sparemy lifeand let megrow old. | antgonnadoit. Your Honor?

THE COURT: Yes gr?

DEFENDANT BISHOP: These people here, some of them would liketo kill me. They
cant. They dont have that authority. If they did, they'd be in the same position thet I'm
inright now. But you do. Youve got thet authority. | meen, look a them. They would
like to see, you know -- their sonwaskilled, youknow. | played apartinthat. If | hadnt
did what | did, Mark would il be here, hed ill bediveright now. So | 'm asking you
to dowhat they can't do, kill mefor what | done. | deserveit. | know it.
| want you to sentence meto death. Thet'sit.

THE COURT: Mr. Weddle, anything you need to add?
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MR. WEDDLE: Nathing further, your Honor.

THE COURT: Mr. Danids?

MR. DANIELS No, your Honor.

THE COURT: Mr. Bishop, I'm gonnagrant your wish.

DEFENDANT BISHOP: Thank you.
(emphadis added).
114.  Inhispetition, Bishop arguesthat his counsd were deficient in failing to investigate and interview
family members. Aspointed out in the Sate's reponse, Bishop falled to atach any afidavits in support
of hispetition. In hisreply, Bishop hasinduded the fidavits of hismother, other family members and his
ex-wife to support his argument.® However, the quantity and gudity of possible mitigation evidence is
irdevant based on Bishop'singdructionsto hisdefense atorneys. Bishop'scounsd did dl thet they could,
within the limitations placed on them by Bishop. Witnesseswere nat cdled, and mitigation evidence was
not presented pursuant to Bishop's spedific indructions. Because defense counsd acted in accord with
Bishop'singructions, ther performance was not deficient.
115.  Inevduaing asmilar ineffective asssance of counsd daim, the Hfth Circuit held thet counsd is
not ineffective for faling to presant any evidence a the punishment phase, pursuant to his dient's
indructions. Clark v. Johnson, 227 F.3d 273, 283-84 (5th. Cir. 2000). Inthat case, Clark had been
convicted of cgpitd murder in Texas. In his federa habeas corpus proceedings, he argued that his trid
counsd'sfalure to presant any evidence during the punishment phase condituted condructive denid of

counsd and was presumed prgudicid. 1d. The Ffth Circuit hdd theat

6As gated in footnote 3, the Statels motion to drike the affidavits and documents atached to
Bishop's reply is addressed more fully below.
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Clark himsdlf testified that he made the decison not to cal any witnesses after talking with

his atorneys the day before. "[M]eaningful discusson with ones dient' is one of the

‘cornerstones of effective assstance of counsd.™
I d. (quoting Martin v. Maggio, 711 F.2d 1273, 1280 (5th Cir. 1983)).
116. Inanother case handed down later the same year, the Ffth Circuit reeched the same result. In
Dowthitt v. Johnson, 230 F.3d 733 (5th Cir. 2000), another Texas death pendty case, Dowthitt argued
his counsd waas ineffective for faling to present mitigation evidence via his family members during the
punishment phese of histrid. The Ffth Circuit hdd

The date habeas court found thet Dowthitt "did not want any of hisfamily testifying on his

behalf." Counsd will not be deemed ineffective for following ther dientswishes, solong

asthe dient made an informed decison. See Autry v. McKaskle, 727 F.2d 358, 361

(5th Cir. 1984) ("By no messurecan ... [the defendant] block hislawyer'seffortsand later

dam the resulting performance was condtitutiondly deficent.”).
230 F.3d at 748.
117. Therecord inthismeatter isdear. Bishop wasthoroughly advisad by his defense counsd and the
trid court of the conssquences of hisdecison. Bishop blocked his counsds effortsand cannot not daim
oefident paformance. Clark, 227 F.3d a 284; Dowthitt, 230 F.3d at 748. See also Williamsyv.
State, 722 S0.2d 447, 450 (Miss. 1998). Counsds performance was not deficient pursuant to
Strickland v. Washington, 466 U.S. a 688, 104 S.Ct. at 2064-65.
18. Bishop additiondly argues that counsd was indfective in faling to peform an adequate
investigation, pursuiant toWiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L. Ed. 2d 471 (2003).
Affidavitsfrom Bishop'smother, aunt, brother and ex-wife, al dated after the Statefiled itsresponse, were
incdluded with Bishop'sreply. Each of these affiants Sate thet Bishop'strid attorneyseither did not spesk
with them a dl or only spoke with them briefly. Each date they would have tedtified for Bishop and
presented mitigating evidence, had they been asked. The Sate induded affidavits from both of Bishop's

12



trid counsd initsregponse. In his afidavit, John Weddle sated that he persondly interviewed members
of Bishop's family, induding Bishop's mather and aunt, and was reedy to offer mitigating evidence, but
Bishop prevented him from doing 0. In his fidavit, David Danids Sated the following:
| conducted invedtigationinto Mr. Bishop's childhood and hed witnesses reedy to

tedtify to histraumatic and neglected childhood. These witnesses came from the State of

Texasfor the purpose of tegtifying on behdf of the Defendant. Further, | had acquired Mr.

Bishop'smedicd recordsfrom hispreviousplaceof incarceration, whichinduded evidence

of mentd ingahility, halucinations, and degpresson. Againg my advice, Mr. Bishopdected

to forego presanting mitigetion evidence.

Mr. Bishop, of averageintdligence, wasinformed by thetria judgethet the Court

would congder anything Mr. Bishop desired to present in mitigation, yet he remained

deadfadt in his desre to forego a sentenaing hearing, and mitigation presentation.
119. Thiscaeisdealy didinguishable from the factsinWiggins. Wigginsshackground canonly be
described asharrific. Hewasgtarved, neglected, beaten, abused, and rgped for most of hischildhood, and
he had a diminished mental cgpadity. Despite dl of that, Wiggins had no arimind higory prior to the
murder. Wiggins, 123 S.Ct. a 2533, 2537. From the affidavits submitted by Bishop, hischildhood was
dfficut and he had emotiond problems, however, his background does not rise to the same leved as
Wigginss
120.  Bishop "has nat submitted sufficient evidence of abreach of the duty of counsd toinvestigateand
present mitigation evidence as destribed by the United States Supreme Court in Wiggins v. Smith.”
Simmonsyv. State, 869 So.2d 995, 1004 (Miss. 2004). Fndly, even if additiond mitigation evidence

hed been discovered, pursuant to Bishop's indructions, it could not be presented during the sentencing
phase of the trid. Bishop cannat show that counsdls performance was deficient or that such defidency

prgudiced him. Strickland 466 U.S. at 687, 104 S.Ct. at 2064.

c) Failureto Present a Defense in the Guilt-lnnocence Phase of the Trial.
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f21. Bishop arguesthat histrid counsd failed to present an adeguate and sufficient defenseduringthe
quilt phase of thetrid. Bishop dlegesthat hiscounsd failed to cal any witnessesand failed to "subject the
prosscution's case to meaningful adversarid teding.” The State assarts that Bishop has not named any
witnessesand hasnot spedified any testimony which might have been offeredin hisfavor. The Stiateargues
thet thisissue must be summarily dismissed because Bishop failed to dlege, with specificity, factsshowing
ineffetive assigance of counsd. ThisCourt agrees. Bishop'sdlegation of ineffective asssance of counsd
"lack[d the'spedificity and detail' reguired to etablish aprimafadeshowing.” Fordv. State, 708 So.2d
73, 75 (Miss. 1998) (citing Smith v. State, 434 S0.2d 212, 219 (Miss. 1983); Miss. Code Ann. 8§ 99-
39-11(2) and 99-39-9(1)(c)); Wilcher, 863 So.2d &t 742.
f22. Additiondly, the record reveds tha this issue is without merit. The State cdled dl of the
eyewitnesses during its case in chief. Bishop's counsd cross-examined mogt of the Statels witnesses a
length. Therewereno other witnessssto call, exoept Bishop himsaf, and he had confessad hisinvolvement
to the palice. Accordingly, counsdls performance was not deficient. Evenif it was, Bishop cannot show
that his defense was prgudiced by thisdleged deficdency. Strickland, 466 U.S. at 691-92, 104 S.Ct.
a 2066-67. Thisissueiswithout meit.

d) Defense Counsel Failed to Adequately Preparefor Trial.
123. Bishop mekesavery brief argument that his counsd falled to adequatdly preparefor trid. Bishop
notesthat pretrid motionswerenot heard until theeve of trid, rendering them untimely. Bishop'sdlegation
of ineffective assstance of counsd "lack[g the 'spedificity and detal’ required to establish aprima facie
showing" Ford, 708 So.2d at 75; Wilcher, 863 So.2d at 742.
24.  Additiondlly, this Court considered and rejected ardated daim in Bishop'sdirect apped. Bishop
arqued that thetrid court erred in failing to hold the omnibus hearing a leest three days prior totrid. This
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Court found that "Bishop hasfalled to demondrateany actud prejudicethet resulted from thefalure of the
dreuit court to hold atimely omnibushearing.” Bishop, 812 So.2d a 939. "If themeritsof theunderlying
Issue have been consdered and rgected on direct gpped , then the [ petitioner] cannot show deficiency or
prejudice in counsd[9' performance with regard to that issue™ Wileyv. State, 750 So.2d 1193, 1200
(Miss. 1999). Bishop hes faled to show that counsds performance was deficient, or thet he was

preudiced. Strickland 466 U.S. at 687, 104 S.Ct. at 2064.

Il. Whether Bishop's Eighth Amendment rightswereviolated
by the imposition of a sentence of death which was
constitutionally defectivein light of Tison v. Arizona.

125. Theimpaostion of the desth pendty was based on the fact thet the victim's deeth occurred while
Bishop was committing afdony (kidngping). Bishop contendsthat "Missssippi law holdsthet anyonewho
commitsafdony during whichakilling takes place has contemplated that lethd force would be used and
isthereforedeath digible," and thet this pogition isuncondtitutiond. Heditesto Miss Code Ann. §99-19-
101(7) which provides, in pertinent part, asfollows

(7)  Inordertoreturn and impose a sentence of degth the jury mugt
meke awritten finding of one or more of the following:

(A)  Thededfendant actudly killed;
(B)  Thedefendant attempted to kill;
(C©)  Thedefendant intended thet akilling take place:

(D)  The defendant contemplated thet lethd force would be
employed.

Bishop d o dites a United States Supreme Court case where the Court held that
[plarticipants in violent fdonies like armed robberies can frequently
"anticipat][€] [9c] thet lethd force. . . might beusad . . . in accomplishing
the underlying fdony." . . . Indeed, the possibility of bloodshed isinherent
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in the commisson of any vidlent fdony and this posshility is generdly
foreseedble and foreseen. . ...

Tison v. Arizona, 481 U.S. 137, 150-51, 107 S. Ct. 1676, 1684, 95 L. Ed. 2d 127 (1987).
Bishop then condudes that merdy contemplating thet lethd force would be used isinsufficent to support
the impogtion of the desth pendty and thet it isimpermissble to dlow the impostion of the degth pendty
for afdon who contemplated that lethd force would be used in the commisson of acrime, but wasnot a
mgor partidpant who showed areckless indifference to the killing.
126. Ondirect goped, Bishop argued the sameissue, ating that the evidence showed thet "heintended
only to give Gentry ‘agood whooping.™ Bishop, 812 So.2d a 948. The Court rgjected his contention,
dating asfallows

Bishop, on the other hand, took an active part in Gentry's murder:  he

provided the wegpon used on the victim, kicked the victim, chased the

vidimdown and hdd himwhilethelethd blowswerebanginflicted. Itis

reasonable to condude that if one intends to beat someone in the head

with an unusudly large hammer, that person intends to use lethd force

Furthermore, the length of time between the firg blow and the fatd blow

indicates that Bishop not only knew thet lethd force would be used, but

a0 encouraged the use of lethd force. He dso discussed burying the

victim after the crime was completed.
Id.
127.  Bishop was an active participant in Gentry's murder. He knew that the kidnaping was committed
in order to teech Gentry alesson. He hed Gentry down while anather man hit Gentry in the heed with a
hammer. The besting lasted long enough for Bishop to finish one beer, to ask another person to hold
Gentry, to go to the car to retrieve another, and then come back. When Gentry freed himsdf and ran,
Bishop chased him, caught him and brought him back for the bedting to continue. The besting was S0

Svere that it was necessary for Bishop to didodge the hammer from Gentry's throet.
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128. The same reasoning that the Court used in congdering a Smilar argument gpplies to Bishop's
agument:

The gppdlant argues, however, that only 0.5% of robberies reult in

homicide. Therefore, it cannot be sad the robber in every caseintended

tokill. Thismay betrue but wethinkit overlooks the great danger

the aggressor willfully imposes upon his victim. The

constituent crimewithits hazardous potential isthat which the

legislatureintended to deter by per mitting capital punishment

if death results from the fel onious undertaking.
Culberson v. State, 379 So. 2d 499, 507 (Miss. 1979) (emphasis added).
129. Itisdear that Bishop (1) was an aggressor; and (2) willfully imposed grest danger upon Gerntry.
Therefore, Bishop cannot be characterized as"felon who contemplated thet letha force would be usedin
the commisson of a crime, but was not a mgor participant who showed a reckless indifference to the
killing." Bishop's actions overwhdmingly show that he evinced a reckless indifference to Gentry'skilling.
Thisisueiswithout merit.
130. Bishop additiondly argues that the evidence was insufficdent to support a finding that he
contemplated that lethd force would be usad. Bishop made the same argument in his direct gpped, and
this Court ruled againg him. Bishop 812 So.2d at 948. Accordingly, thisdamisbarred by the doctrine
of res judicata and isbared from rditigaion by Miss Code Ann. § 99-39-21(3); Jackson v. State,
860 So.2d 653, 660-61 (Miss. 2003) (quoting L ockett v. State, 614 So.2d 888, 893 (Miss. 1992)).

[11.  Whether the errors and omissions of the trial judge at the

sentencing denied Bishop of fundamental constitutional

rightsasguaranteed under theUnited Statesand Mississippi

Constitutions.

a) Waiver of the sentencing jury and the imposition of a

sentence of death by thetrial court violatesMiss. Code Ann.
§99-19-101.
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131.  Bishop next argues that waiver of the sentencing jury and theimpaosition of asentence of degth by
thetrid court violates Miss Code Ann. § 99-19-101. The State argues that this daim is barred by the
doctrine of resjudicataand is barred from rditigation by Miss. Code Ann. § 99-39-21(3).
132. TheSateiscorrect, and thisdamisprocedurdly barred. Bishop medethesameargument inhis
direct goped, in which this Court found,

The datute in question does not contain a provison for the waiver of a jury during the

sentencing phese of atrid. However, case law and common practice show thet the right

to ajury during the sentencing phasemay bewaived. Bishop requested thet hisright tojury

be waived. The sentenaing judge did nat force Bishop to do so. The judge discussed the

metter in detall with Bishop. He made sure that Bishop's choice to waive hisright to jury

was voluntary and that he was not under the influence of any drugs He explained to

Bishop hisright to offer mitigating evidence and whét rightswould begiven up if themation

for walver was granted. Bishop expliatly walved hisright to ajury during the sentencing

phase and cannot now complain his decison was error.
Bishop, 812 So.2d a 945. "Rephrasing direct goped issuesfor pog-conviction purposeswill not defest
the procedurd bar of res judicata. The Pditioner caries the burden of demondrating that hisdam s

not procedurdly barred.” Jackson, 860 So.2d at 660-61; L ockett, 614 So0.2d & 893. Thisissueis

proceduradly barred and without merit.

b) Waiver of the Sentencing Jury was not Knowingly and
Intelligently Made.

133.  Bishoparguesthat thetrid judgefailed to advise him of the possible sntencesthetrid judge could
impose. Bishop assartsthat thetrid judge never informed him of the minimum and maximum sentencesthat
could beimposed by thetrid court. Bishop contendsthat trid court only told him of the options available

toajury. Bishop assartsthat thereis nothing in the record to show that he was avare that the trid court
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done could sentence him to deeth.  Bishop condudes that his waiver was not knowing, intdligent and
voluntary.”
134. The State points out thet thisissue was cgpable of determingtion at tria or on direct gpped andis
procedurdly barred. Miss. Code Ann. 8 99-39-21(1); Wileyv. State, 750 So.2d a 1208 (citing F oster
v. State, 687 S0.2d 1124 (Miss. 1996)); Jackson, 860 So.2d a 661. Without waiving the procedura
bar, the record dearly contradicts Bishop's assertions.  Bishop undersood thet the trid court could
sentence him to death and in fact requested thet the trid court do 0. Asis quoted in more detall above
inisue 1(b), when Bishop was givenan opportunity to addressthe court before sentencing hetold thetrid
judge "'l want you to sentence me to deeth.”
135.  Therecord dearly showsthat thetrid judge and Bishop's defense counsd fully advised him of the
conseguences of hisdecison. He was explained the sentencing options and he Sated thet he understood
them. Thetrid judge spedificaly asked him,
BY THE COURT: Are you, as youve indicated in this written document, are you
knowingly, fredy, voluntarily, and underdandingly waiving your right to ajury trid & the
sentencing phese of the proceeding?
BY MR. BISHOP: Yes gr.
Thisissueiswithout merit.

IV.  Whether thetrial court erredinchargingthetrial jury with
State requested instruction 10 as the same is an incorrect

In his reply, Bishop argues that "given his mentd history and cgpecity at the time of the trid he
should not have been dlowed to make such decisons”” He ditesto an MOCPCC daff member'saffidavit
regarding thingshetold aM OCPCC atorney in aninterview assupport for thisassertion. Aswill bemore
fully discussed inissue V, Bishop hasfalled to offer auffident evidence of either amentd illness or mentd
retardation. Accordingly, Bishop has falled to show that he lacked the mentd capacity to waive the
presentation of mitigation evidence. As daed infootnote 3, the States motion to drike the effidavitsand
documents attached to Bishop's reply is addressed more fully below.
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statement of the law of the Stateand asaresult, Bishop was
unfairly prejudiced and denied a fundamentally fair trial.

136.  Bishop arguesthat jury indruction 10 regarding aiding and abetting was plain reversble error and
contrary to the law of Missssppi. Bishop arguesthat thiseror isof conditutiond dimenson and thet he
hasbeen denied hisrightsto due processand afundamentally fair trid. He contendsthat hisconvictionand
Sentence should be vacated.
137.  The State correctly points out that this Court thoroughly consdered and rgected this issue in
Bishop'sdirect appedl. Bishop, 812 So.2d a 942-44. This Court first pointed out thet Bishop faled to
rase the specific objection a trid and tha the issue was proceduraly barred. Notwithgtanding the
procedurd bar, this Court held,

Jury Indruction 10, on aiding and abetting, when read with the other indructions which

required the jury to find the State hed to prove dl dements of the offense before Bishop

could be found guilty, was harmless error.
Id. & 944. Accordingly, this daimisbarred by the doctrine of resjudicataand is barred from rdlitigetion
by Miss. Code Ann. § 99-39-21(3); Jackson, 860 So.2d at 660-61; L ockett, 614 So.2d at 893.
138.  Bishop next argues that gppdlate harmless error review was necessary because the error
dfects afundamentd right. Bishop's argument fails to overcome the procedurd bar. This Court iswel
awarecof thehaddinginChapmanv. California, 386 U.S. 18, 87 S.Ct. 824, 17 L. Ed. 2d 705 (1967),
and itsimplications for hamless error andyds See Jasper v. State, 871 So.2d 729, 731-32 (Miss.

2004); Kolberg v. State, 829 S0.2d 29, 48-49 (Miss. 2002); Butler v. State, 217 S0.2d 3, 6 (Miss

1968). ThisCourt'sholding regarding jury indruction 10 wasissued with complete and full knowledge of
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the ramifications of the "harmless error" terminology.®  There is no reguirement that this Court cite
Chapman every timeit dedaresthat an eror ishamless. Thisissueisproceduraly barred and without
merit.
V. Whether Bishop ismentally retarded ascontemplatedinthe
United States Supreme Court case of Atkins v. Virginia and
the Eighth Amendment for bidstheexecution of thementally

retarded.

139. Bishopassartstha heismentaly retarded and that under Atkins v. Virginia, 536 U.S. 304, 122

S.Ct. 2242, 153 L. Ed. 2d 335 (2002), his desth sentence is barred as prohibited by the Eighth
Amendment of the United States Condtitution. Bishop attaches copiesof hisschool recordsto hispetition,
in support of hisassartion. Hedso attaches afidavitsof family membersto hisreply brief.® Bishop dleges
that he has sated a primafacie daim of mentd retardation showing “[d]efidendesin a least two or more
adaptive il aress™ Bishop, therefore, daims that heisat leest entitled to anew sentencing hearing. The
Sate aguestha Bishop is of averageintdligence and is dearly not retarded.

40. This Court finds that the proof in this record does not support Bishop's dam of bang mentdly
retarded asto reguire remand to thetrid court for an Atkins hearing. Scott v. State, 1999-DR-00317,
2004 WL 1277027 *10 (Miss 2004). At thetime of Bishop'strid in February, 2000, there exised no
condtitutiond prohibition from executing mentaly retarded ariminds. A few months after Bishop's direct

gpped was decided by this Court, the United States Supreme Court handed down Atkins v. Virginia,

8Bishop, represented by David Danids, raised theChapman "gopdlaehamlessarror argument
inhis mation for rehearing. This Court denied rehearing on April 11, 2002. The State dso assats that
Bishop raised this issue in his petition for writ of certiorari to the U.S. Supreme Court, which was dso
denied.

°As has been stated supra, the Statel's mation to strike these documentsis addressed below.
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536 U.S. 304, 122 SCt. 2242 (2002), which held thet execution of mentaly retarded aiminds violates
the Eighth Amendment to the United States Condtitution.

41.  ThisCourt recently handed down Chasev. State, 2003-DR-01335, 2004 WL 1118688 (Miss.
2004) which defines the criteriaand procedure to be used both in goplying for, and conducting, ahearing
for adetermination of mental retardationin accordancewith Atkins. Pursuant toChase, post-conviction
relief goplicants must provide "an affidavit from at least oneexpert . . . who opines, to areasonable degree
of cartainty, thet: (1) the defendant has a combined Intelligence Quatient ("1Q") of 75 or below; and (2)
in the opinion of the expart, thereis areasonable basisto bdieve that, upon further testing, the defendant
will be found to be mentaly retarded, as defined [in the Chase opinion].” Scott & * 10 (quoting Chase
a *14).

142.  "For direct gopeds and gpplicationsfor post-conviction rdief which were dreedy pending before
this Court a the time Chase was handed down, we have ordered a Chase hearing without requiring an
afidavit, wheretherecord before usreflected aqudlified opinion that the defendant was mentaly retarded.”
Scott at *10. However, as Sated above, Bishop supports his daim with copies of school records and
dfidavits of family members none of which are sufficient to stidfy this requirement.  Bishop has not
edablished that he is entitled to a Chase hearing. "However, should [Bishop] provide the gopropriate
afidavit which complies with the requirements sat forth in Chase as an attachment to an gpplication for
post conviction relief, pursuant to the Missssppi Uniform Pogt-Conviction Collaterd Rdief Adt, Miss.
Code Ann. 88 99-39-1 et seg., he could be entitled to a hearing as provided in Chase." Scott at 11.
Sncethereisinauffident evidencein thisrecord thet Bishop ismentaly retarded, thisissueiswithout meit.

V1. Introduction of the 911 Audio Tape.
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143.  Bishop argues thet the introduction of the 911 tgpe into evidence was eror. Bishop argues that
the proper foundation was not followed prior to the introduction of thetgpe. Bishop a0 argues that he
was denied hisright to confront and cross-examine the sheriff's department employee who hed firg-hand
knowledge of the recording and copying of the tgpe. The State correctly argues thet this issue on was
cgpable of determination & trid or on direct apped and that it is procedurdly barred. Miss. Code. Ann.
§ 99-39-21(1).

144.  The record reflects that shortly after the murder Rachel Dobbs called 911 to report the murder.
Ricky Myhand was with her and told her what to say to the 911 operator. After Dobbstedtified, theteape
was admitted into evidence during the testimony of the police officer who hed retrieved it from the 911
office. It isdear from the record that the testifying police office did not have direct knowledge regarding
the recording of the call or the copying of thetape. At trid Bishop's counsd objected to the admission of
the tape because it was hearsay and the State failed to lay a proper foundation. That objection was
erroneoudy overruled.

5. However, Bishop cannot overcome the procedurd bar. Miss. Code. Ann. 8 99-39-21 provides

in pertinent part,

(1) Fallure by aprisoner to raise objections, defenses, daims, questions, issues or erors
ather in fact or law which were cgpeble of determingtion at trid and/or on direct apped,
regardless of whether such are based on the laws and the Condtitution of the Sate of
Missssppi or of the United States, shal conditute a waiver thereof and shdl be
proceduraly barred, but the court may upon ashowing of causeand actud prejudicegrant
rdief from thewalver.

(4) The term "causg' as used in this section shdl be defined and limited to those cases
where the legd foundation upon which the dam for rdief is basad could not have been
discovered with ressonable diligence a thetime of trid or direct goped.
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(5) Theterm "actud prgudice” asused in this section shdll be defined and limited to those
errorswhichwould have actudly adversdy affected the ultimeate outcome of theconviction
or sentence.

(6) The burden is upon the prisoner to dlege in his motion such facts as are necessary to
demondrate that hisdams are not proceduraly barred under this section.

Bishop cannot show cause and actud prgudice. Both Doblbs and Myhand tedtified during the trid
regarding calling 911 and whet they told the 911 operator. Thetgpeof the 911 cal wascumulative of their
testimony. Thisissueis procedurdly barred. Bishop has not been prgudiced, and he cannat overcome
the procedurd bar. Accordingly, Bishop isnot entitled to relief on thisissue

VIl.  Whether Bishop's death sentence was disproportionately
imposed.

146. Bishop contendsthat the degth pendty was dioroportionately imposed because his co-defendant,
who committed the acts which killed Gentry (besting him in the heed with a hammer), received a life
sentence. He aso makes other arguments, al of which are addressed above.

147.  The Court addressad the difference in the two sentences on direct gpped:

The United States Supreme Court required thet theimpogition of thedeeth
pendty be conggent with the Eighth and Fourteanth Amendmentsto the
United States Condtitution. The desth pendty cannot be givento an aider
and abettor who has not killed, attempted to kill, or contemplated thet life
would be taken.

The record shows that, after Gentry had been hit in the head with the
hammer for the firg time, Bishop chasad after him and brought him back.
When Bishop saw Gentry hit with the hammer heknew deedly forcewas
being used. When he ran Gentry down and held Gentry as he was being
gruck by Jessie, hebecamemoreof aprincipd inthecrime. A jury could
have easly found thet Bishop killed, intended to kill, or a leest
contemplated that deedly force would be used. This case is not like a
robbery where someoneiskilled on impulse. Bishop took an activerdle
inthekilling.
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All of these facts show that Bishop'sinvolvement was suffidient to justify
the desth sentence, even, assuming arguendo, thet the actud killer did not
receive the desth sentence.

Bishop, 812 So. 2d a 948-49.

148. Thisissuewas decided on direct apped agang Bishop. Accordingly, this dam is procedurdly
barred and cannat be rditigated on post-conviction review. Miss Code Ann. § 99-39-21(3); Walker
v. State, 863 S0.2d at 28-9 (citing Wiley, 750 So.2d at 1200; Foster, 687 So.2d 1124; Wiley, 517

So.2d a 1377). In addition to the procedurd bar, it isworthwhile to note thet the same issue has been
addressed by this Court:

The gppdlant'slast assgnment of error isbasad on the argument thet the
rendering of the death pendty for amurder he did not commit nor attempt
to commit, nor intended to commit, is incondsent with the Eighth and
FourteenthAmendmentsaof theUnited States Condtitution. Thegppdlant's
agumeant isbased on the recent United States Supreme Court decison of
Enmund v. Florida, 431 U.S. ----, 102 S.Ct. 3368, (1982) wheran
the Court hdd that the death pendty may not be imposed upon a
"nontriggerman’ unlessthereisproof thet the defendant killed, attempted
to kill, or intended to kill the victim. In Enmund, the Court reversed a
decisonof the Horida Supreme Court which uphd d the degth pendty for
Enmund who hed been indicted for the first degree murder and robbery
of an dderly couple who were known to carry large amounts of cagh.

* % %

However, we find thet the case sub judice does nat fal within the halding
of Enmund. Enmund did not participatein the actua robbery nor washe
present when the murder was committed -- hewaswaiting in the getaway
car. Michad Leatherwood, like Enmund, participated in the planning of
the crime. The difference is that Leatherwood was dso present and
involved in the execution of the robbery/murder of Albert Taylor by
throwing arope over hishead and pulling it tight with such force thet the
vidimwasjerked into the backseat. L eastherwood held theropetight and
told Tokman to "gab him"* even asthe victim was baing subdued.

Though Leatherwood tedtified he never bdieved the robbery would be
carried out and certainly never intendedtokill thevictim, thisCourt cannot
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bdieve that one who atemptsto Srangehisviciminto submissontothe

point of unconstiousness and tdls his accomplice to "stab him'* does nat

intend to or attempt to kill. The gppdlant's actions gpoke louder than his

words.

Though Michad Leatherwood was not the "triggerman’, he planned,

schemed, and ultimatdy physicaly subdued thevictim by choking himwith

arope, while another stabbed and biudgeoned the victim to deeth. These

are hardly the facts upon which Enmund was decided by the United

States Supreme Court and thuswefind thet the gppd lant'sargument isnat

persuadve, and we find no merit in this assgnment of error.
Leatherwood v. State, 435 So. 2d 645, 655-57 (Miss. 1983). There is absolutdy no difference
between L estherwood'sectionsand Bishop'sactions, and theimpodition of the death pendty upon Bishop
Isnot disoroportionate in any way. Thisissueis proceduraly barred and without merit.

VIIl. Whether Bishop was denied his rights guaranteed by the

Fifth, Sixth, Eighth and Fourteenth Amendments of the

Federal Constitution and Mississippi Law due to the

cumulative effect of theerrorsat hiscapital trial.
149. Bidhoparguestha thecumulative effect of theerorsin histrid entitiehim to pog-conviction relief.
None of the daimsraisad by Bishop warrant pog-conviction reief. After athorough review of the entire
trid, and "[d]s previoudy discussed under the individud propositions, no reversble error was committed
inthetrid of thiscase" Foster v. State, 639 So.2d 1263, 1303 (Miss. 1994). Bishopisnat entitiedto
any rdief onthisdam.

STATE'SMOTION TO STRIKE PORTIONSOF REPLY BRIEF

150. The Sae hasfiled aMation to Strike Exhibits and Appendices to, and Portions of, Petitioner's
Reply Brief. The State argues thet Bishop has rased anew legd issue for thefirg timein the reply brief
and requeststhat theargument be stricken. The Stated so contendsthiat Exhibitsattached tothereply brief

and the documents incdluded in the Appendix, filed with the reply brief, were dl availableto Bishop & the
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time hefiled hisorigind PCR petition. The Statearguesthat Bishop hasfiled these documentsand assarted
the rdated arguments in an atempt to circumvent this Court's May 16, 2003, order and the satute of
limitations. The State movesto drike the new legd issuesrased for thefirg timein thereply. The Sate
adso movesto grike dl of the exhibits and gppendices attached to the reply brief and theargumentsrdated
thereto. MOCPCC argues that " Petitioner supplied additional documentation and additiond caselaw to
grengthen his pogition” as rebuttd to the State's Response.
1. The Stlate moves to drike paragraph 187 in Bishop's reply brief. The State contends thet this
paragrgph contains anew legd issueraised for the firg timein the reply. The State assartsthat Bishopis
attempting to recest barred issuesasaquestion of ineffective assgance of counsd. The subject paragraph
isinduded inthe opening of thereply brief. Before addressing each numberedissue, Bishop mekesgenerd
arguments that the procedurd bars do not gpply. He then Sates

187. Further, Petitioner'sdamsare not barred becausetrid and goped counsd was[€c]

ineffective in bringing such daimsand objectionsto the court. The United States Supreme

Court heshdd thet suchfaluresare prgudicd espedidly whentheinformetionisavailable

but counsd fallsto present such evidence. Wigginsv. Smith,539U.S.  ;123S.Ct.

2527 (2003).
This Court has conagtently held,

Firg, the gppdlant did not address this point in hisinitid Appdlant's Brief but insteed

rased it for thefirg timein his Rebuttd Brief. This Court hasnot determined if onemay 0

introduce new assgnments of eror but the FHfth Circuit has, gating, "Wewill not consder

isuesrased for thefirdt time in an gopdlant's reply brigf.” U.S. v. Anderson, 5F.3d

795 (5th Cir. 1993), cert. denied, Barnett v. U.S.,, 510 U.S. 1137, 114 S.Ct. 1118,

(1994). Thisis afitting and obvious rule for this Court to adopt. Appdlants cannot be
dlowed to ambush gppdless in thar Rebutta Briefs, thereby denying the gppdlee an

opportunity to respond to the gppdlant's arguments

Sandersv. State, 678 So0.2d 663, 669-70 (Miss. 1996). See also Dock v. State, 802 So.2d 1051,

1053 (Miss 2001). Paragrgph 187 raises an ineffective assstance of counsd daimwhichwasnot raised
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in Bishop's origind petition and which was raised for thefirg time in the reply.  Accordingly, the Statels
motion to drike paragraph 187 is granted.
152.  Addtiondly, theissueraisad in paragraph 187 iscompletdy without merit. Bishopisargues'trial

and appeal counsel was [sic] ineffectivein bringing such claims and objectionsto the

court." Thismakesabsolutey no sense. Evenif thisargument containsatypographicd eror, ashasbeen
discussed above, none of the daimsraised by Bishop warrant post-conviction rdief. If therewasno error
regarding the"daimsand objections” counsds performancewas nat deficient. Bishop cannot meet ether
prong of Strickland, 466 U.S. a 687, 104 S.Ct. at 2064.

153. The Sae next movesto drike dl of the exhibits and gppendices filed with the reply brief and dl
agumentsre ated thereto. The State contendsthat dl of these documentswerereedily avalableto Bishop,
through the exercise of due diligence, when he filed his origind petition. The State argues thdt, in its
resoonse, it dearly demongtrated numerous weeknesses in the petition. The State asserts that Bishop
attached the documentsto the reply inan attempt to ambush the State with records and affidavits, towhich
the State has no mechaniam to respond.

4. Theexhibitsatached to the reply brief congst of afidavits from Bishop's family and his ex-wife
(Bxhibits8, 9,10& 11). Therearedsofour afidavitsfrom MOCPCC g&ff regarding thar interviewswith

thosedfiants'® (Exhibits12, 13, 14 & 15). Thereisdso an afidavit from an investigator for MOCPCC

19 n these dfidavits MOCPCC gt restate what Bishop's family and his ex-wife sated in their
afidavits "Miss CodeAnn. §99-39-9(1)(e) dlowsthepetitioner to present affidavitsfromwitnesseswho
would tedtify at trid, not hearsay datementsalegedly made. . . toathird party.” Smith v. State, 1999-
DR-013%4, 2004 WL 1118621 *5 (Miss 2004). Theseare not proper afidavits and the Court will not
condder them in the pogt-conviction proceedings. See also Neal v. State, 525 So.2d 1279, 1280
(Miss. 1987).
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wherein she gates what Bishop told her and an MOCPCC dtorney during a teephone interview.™
(Bxhibit 18). The Statesresponsewasfiled on September 5, 2003. All of the affidavitsare dated between
September 12, 2003 and September 22, 2003. Theremaining two exhibits condgst of an uncertified copy
of trid counsd's motion for compensation dated February 23, 2000, and an uncertified, undated copy of
wheat gppearsto be awitnesslist. (Exhibits 16 & 17). The documents contained in the gppendix indude
transcripts of the tdevison news coverage before and during thetrid.*? (Appendix 1 & 2). Thegppendix
adsoindudes newspaper artidesfor the same period and the transcriptsfrom 911 calsand police digpatch
onthenight of themurder. (Appendix 3& 4). Fndly the gopendix indudestwo undated poemsdlegedly
writtenby Bishop. (Appendix 5). Bishop'sreply brief discussesthese documentsin paragrgphs 189, 191,
196, 197, 199, 203, 213, 215, and 224-26.

1655. The pog-conviction relief Satute requires thet the petition contan:

(d) A separate Satement of the gpedific facts which are within the persond knowledge of
the prisoner and which shal be sworn to by the prisoner.

(e A spedfic datement of the facts which are not within the prisone’s persond
knowledge. The mation shdl sate how or by whom sad facts will be proven. Affidavits
of the witnesses who will testify and copies of documents or records thet will be offered
shdl be atached to the motion. The affidavits of other persons and the copies of
documents and records may be excused upon a showing, which shdl be spedificaly
detailed inthemoation, of good causewhy they cannat beobtained. Thisshowing shdl dete
whet the prisoner has done to attempt to obtain the affidavits, records and documents, the
production of which he requests the court to excuse.

Miss. Code Ann. 8§ 99-39-9(1). This Court has dated,

"This is not a proper dfidavit and will not be conddered by the Court.  Smith, 2004 WL
1118621 at *5; Neal, 525 So.2d & 1280. Thereisno afidavit from Bishop regarding thethingsassarted.
The only thing directly from Bishop is his one-page verification filed with his origind petition. The Sate
does not raise any argument regarding waiver of the atorney-dient privilege

2Thereis dso one video tape containing some of that coverage.
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Noations of natice pleading have no place in pog-conviction goplications, the very name

of whichimpliesthat there hasbeen afind judgment of conviction. Respect for theintegrity

of thejudiad process mandates that we require of such gpplicants afar more subgtantid

and detalled threshold showing, far in excess of that we deem necessary in the case of a

plantff in a dvil action or, for that metter, in the case of the prosecution in a crimind

indictment. Inthis context we understand Section 99-39-9 suggest aregime of sworn, fact

pleadings, based upon persond knowledge.
Neal, 525 S0.2d a 1280. The documents filed with thereply brief fail to meet the pleading requirements
of the pog-conviction reief datute.
156. The MOCPCC was gppointed to represent Bishop on February 15, 2002 and the statute of
limitetions did nat run until April 18, 2003. All of the affidavits and documents were reedily available to
MOCPCC prior to the running of the limitations period. On May 16, 2003, this Court denied the
MOCPCC'srequed for additiond time to supplement or amend the petition. MOCPCC isatempting to
droumvert this Court's order by including these documentsin the reply brief. The Staiels motion to drike
adl of the exhibits and gppendices atached to the reply brief isgranted. Additiondly, the Satesmation to
drike the argumentsiin the reply brief which reference these documentsis dso granted.

CONCLUSION

57. TheMation for Leaveto Proceed in the Trid Court with a Petition for Pog-Conviction Rdlief is
denied. The StatesMation to Strike Exhibitsand Appendicesto, and Portions of, Petitioner's Reply Brief
IS granted.

158. LEAVE TO PROCEED IN TRIAL COURT WITH PETITION FOR POST-
CONVICTION RELIEF, DENIED.

SMITH, CJ., COBB, P.J., EASLEY, CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ,J.,NOT PARTICIPATING.
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